
 

 

Courts in two Canadian cases  have 

recently made it easier to certify direct 

and indirect-purchaser class actions 

seeking damages for alleged price fixing.  

Prior to these decisions, the difficulty of 

proving damages suffered by indirect 

purchasers based on common evidence 

was a major impediment in certifying such 

actions.  

The two decisions, DRAM (Pro-Sys 

Consultants Ltd. v. Infineon Technologies 

AG)2 in British Columbia, and Hydrogen 

Peroxide (or “HP”, Irving Paper Ltd. v. 

Atofina Chemicals Inc.)3 in Ontario, take 

different approaches, but reach the same 

result.  In DRAM, the BC Court of Appeal 

court relied on theories that would allow 

recovery without proof of loss.  The court 

said that aggregate assessment of 

damages can be used to establish liability, 

even though the statute says it cannot.  In 

HP, the Ontario Divisional Court relied on 

the low standard of proof required at the 

certification stage, finding that the 

plaintiffs’ expert had proposed a “credible 

and plausible” method of proving 

damages on a class-wide basis. 

I. Canadian Causes of Action for 

Economic Wrongs 

In Canada, as in the United States, price 

fixing is a criminal offence.4 Section 36 of 

the Competition Act allows victims of 

conspiracies to sue to for damages and 

costs,5 but punitive damages are not 

available.6  And while injunctions may be 

available,7 mandatory orders are not.8 

Several common law causes of action 

permit recovery for economic wrongs as 

well, including the torts of conspiracy, 

inducing breach of contract, unlawful 

interference with economic interests, 

intimidation, negligent misrepresentation, 

and deceit.  These torts, particularly 

conspiracy, are frequently pleaded in 

association with section 36 actions 

because they open the door to punitive 

damages and injunctive relief. 

Under both section 36 and the economic 

common law torts, proof of damage to the 

plaintiff is an essential component of 

liability.  This has made it difficult for 

indirect-purchaser plaintiffs to achieve 

certification of class actions seeking 

recovery for damages caused by price 

fixing conspiracies. 

II. Canadian Class Actions 

Nine of Canada’s ten provinces have 

legislation governing the certification of 

class actions.9  Broadly speaking, this 

legislation is modeled on, but is not 

identical to, Rule 23 of the Federal Rules 

of Civil Procedure.10 Certification of a 

class action requires the following: 

1. The pleadings must disclose a cause 

of action; 

2. There must be an identifiable class; 

3. The claims of class members must 

raise common issues; 

4. A class proceeding must be the 

preferable procedure; and 

5. The proposed representative 

plaintiff must be able to represent 

the class fairly, have a workable 

litigation plan, and not have a 

conflict of interest with other class 

members.11 

Unlike Rule 23, Canadian law does not 

require that common issues predominate.  

However, “the question of preferability, 

then, must take into account the 

importance of the common issues in 

relation to the claims as a whole.”12  

Where individual issues overwhelm the 

common issues, certification is unlikely.13  

Canadian class action statutes provide 

that damages can be assessed for a class 

on an aggregate basis, provided that “no 

questions of fact or law other than those 

relating to the assessment of monetary 

relief remain to be determined in order to 

establish the amount of the defendant’s 

monetary liability.”14 

III. Proving Damages in Class 

Actions and the Pass-On 

Problem. 

Because damages are an essential element 

of liability in an action for conspiracy, 

liability cannot be a common issue unless 

the fact of damages can be proved on a 

class-wide basis.  While proving that 

direct purchasers were forced to pay more 

because of a conspiracy is not especially 

difficult, proving that indirect purchasers 

paid more runs into the pass-on problem.  

That is, it is difficult, if not impossible, to 

prove on a class-wide basis that for each 

indirect purchaser, every intermediate 

purchaser in the chain above passed on 

some or all of the overcharge.  Until 

recently, Canada had been moving slowly 
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toward rule in U.S. federal courts, which 

rejects the pass-on defense and restricts 

price fixing claims to direct purchasers.15  

For instance, the Supreme Court of 

Canada has rejected the pass-on defense 

in a case involving unlawful taxes.16 

The corollary, whether those to whom a 

loss was passed on can sue, was addressed 

in Chadha v. Bayer.17  In that case, the 

court denied certification because the 

plaintiffs failed to show how they would 

prove on a class-wide basis that an 

overcharge resulting from an alleged 

conspiracy to fix prices for iron oxide 

pigments resulted in purchasers of houses 

containing the substance paid more.  The 

distribution chain was long and complex, 

and iron oxide pigments formed a tiny 

part of the value of the houses. 

After Chadha, plaintiffs began using a 

number of strategies to avoid the 

problems encountered in Chadha.  These 

strategies included: 

 Including both direct and indirect 

purchasers in the proposed class; 

 Leading expert evidence on the issue 

of damages; and 

 Pleading causes of action that may 

not require proof of loss, in 

particular, “waiver of tort claims.” 

Waiver of tort began as an election of 

remedy.  In certain circumstances the 

victim of a tort can “waive the tort,” and 

elect a remedy measured by the gain to 

the defendant instead of compensation for 

losses.  Some argue that “waiver of tort” is 

an independent cause of action that exists 

to compel a wrongdoer to disgorge the 

profits gained through wrongdoing, even 

though the person claiming disgorgement 

has suffered no loss at all.  So far, 

Canadian courts have refused to resolve 

the controversy at the interlocutory stage, 

and no waiver of tort case has gone to 

trial, leaving the issue unsettled.18 

Until the DRAM and HP certification 

decisions, these strategies had not been 

tested.19 

IV. The DRAM and Hydrogen 

Peroxide Class Actions 

DRAM memory chips are used in 

computers, automobiles, mobile phones, 

GPS units, cameras, and other consumer 

electronic products.  Several DRAM 

manufacturers recently pled guilty in the 

US (but not, to date, in Canada) to price 

fixing and paid large fines. 

A proposed class proceeding was 

commenced in British Columbia alleging 

price-fixing contrary to the Competition 

Act, common law conspiracy, unlawful 

interference with economic interests, 

unjust enrichment, waiver of tort, and 

constructive trust.  It proposed a class 

consisting all purchasers of DRAM chips 

(direct) or products containing DRAM 

chips (indirect) from 1999 to 2002. Not 

surprisingly, the indirect purchasers 

predominated. 

In 2008, Mr. Justice Masuhara of the BC 

Supreme Court held that the proposed 

class action would degenerate into a series 

of individual trials.20 Key issues, including 

whether the plaintiffs paid more because 

of the conspiracy, could not be 

determined on a class-wide basis, the 

court held. Aggregate assessment of 

damages is only available after liability 

has been established, the court noted, and 

thus does not solve the problem.  The 

court further held that to succeed on the 

waiver of tort claim, the gain that the 

plaintiffs sought to recover must be 

referable to the class members; there must 

be a causal connection between the gain 

and the wrongful conduct.  This, 

according to the court, could not be 

established on a class-wide basis.  The 

plaintiffs appealed. 

Hydrogen peroxide is a bleaching agent 

used in many industries.  The pulp and 

paper industry is by far the largest user of 

hydrogen peroxide in Canada. 

In June 2006, Irving Paper Ltd. and 

others filed a class action in Ontario on 

behalf of direct and indirect purchasers 

against a number of producers and 

distributors of hydrogen peroxide and its 

“downstream products”21 alleging that 

they conspired to fix prices, allocate 

markets, and fix production of hydrogen 

peroxide and its downstream products 

from 1994 to 2005.  The alleged 

conspiracy has been the subject of 

criminal enforcement action in Europe, 

the US, and Canada, and a class action in 

the US.  In Canada, after reaching 

settlements with three sets of defendants 

in exchange for their cooperation against 

the non-settling defendants, the plaintiffs 

sought certification. 

In opposing class certification, the 

defendants pointed to the complexity of 

the distribution chain for hydrogen 

peroxide.  Madam Justice Rady rejected 

these concerns.  Dealing with the main 

issue, whether the fact of harm and 

aggregate damages were appropriate 

common issues, Justice Rady held that 

two recent Ontario Court of Appeal 

decisions have overtaken Chadha and 

replaced the requirement of proving 

liability with a requirement to show 

“potential liability,” that is, whether “the 

defendants acted unlawfully.”  The court 

also held that it is not necessary to 

establish that every class member suffered 

a loss.22 

Justice Rady then examined the expert 

evidence on proof of damages, finding 

that the plaintiffs’ expert “attempts to 

postulate” a methodology to calculate 

damages and thus met the requirement to 

show “some basis in fact, for the 

certification requirement at issue.”23  

Given these findings, the court had little 

difficulty concluding that a class 

proceeding was the preferable 

procedure.24 
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V. The Rulings on Appeal 

The BC Court of Appeal handed down its 

decision in DRAM in November 2009, 

shortly after Justice Rady’s decision in 

HP.  The court certified the action as a 

class proceeding.25 

Writing for the court, Mr. Justice Smith 

focused on the unjust enrichment claim.  

Under the doctrine of waiver of tort, 

liability for unjust enrichment may be 

established on proof of wrongful conduct 

and resulting gain, and without proof of 

loss by the plaintiff, he noted.26  The guilty 

pleas and fines in the US are admissions 

by the defendants of both wrongful 

conduct and resulting gain, establishing 

liability in the restitutionary actions, he 

concluded.27  He also held that damages 

could be proven on a class-wide basis 

through statistical evidence and economic 

theory.  Moreover, aggregate assessment 

of damages can establish liability, he held, 

even though the CPA requires that liability 

be established first.28 

Justice Smith also accepted that the 

plaintiffs’ expert’s methodology for 

estimating damages met the “some basis 

in fact” requirement for certification,29 

and that he should not attempt to resolve 

conflicts in the expert evidence.30  Having 

determined that damages could be 

assessed as a common issue, Justice 

Smith easily determined that a class 

action was the preferable procedure.  The 

defendants sought leave to appeal to the 

Supreme Court of Canada.31  But the court 

denied leave on June 3, 2010.32 

Then, on June 8, 2010, the Divisional 

Court denied leave to appeal from Justice 

Rady’s decision to certify a class in HP.33  

Madam Justice Leitch disagreed with 

Justice Rady’s view that the aggregate 

damages provision could be relied on 

before liability is established, to prove 

damages as a common issue.34  But the 

Divisional Court ultimately denied leave 

to appeal because Justice Rady had 

considered the evidence of the experts 

about the possibility of proving damages 

on a class-wide basis, and was satisfied 

that the plaintiffs’ expert demonstrated a 

“credible and plausible” methodology for 

proving the fact and the amount of 

damages on a class-wide basis.35  Justice 

Leitch stressed that a certification motion 

is not the place to determine the merits of 

the proposed action, even on a 

preliminary basis.36 

The Divisional Court in HP, however, did 

not deal with the problem that the 

methodology proposed by the plaintiff’s 

expert appears to rely on an aggregate 

assessment of damages.  After concluding 

that the conspiracy would have resulted in 

an overcharge to direct purchasers, the 

expert, Dr. Beyer, opined that “the alleged 

conspiracy would have impacted some 

indirect purchasers.”37  Thus, even the 

plaintiffs’ expert did not offer a method 

for establishing that the defendants were 

liable to all members of the class.  Rather, 

Dr. Beyer’s methodology for calculating 

damages on a class-wide basis included 

“estimating” the impact on downstream 

purchasers.38  He proposed to “determine 

aggregate damages” using an estimated 

but-for price and a multiple regression 

analysis.39  Thus, to the extent that the 

“credible and plausible” methodology 

accepted by Justice Rady and affirmed by 

Justice Leitch relies on aggregate 

assessment of damages, it cannot be used 

until after liability is proven. 

VI. Conclusion 

In these matters, Canadian plaintiffs 

achieved a breakthrough in obtaining the 

certification of price-fixing class actions 

on behalf of direct and indirect 

purchasers. Both decisions, however, raise 

the concern that the strict requirements of 

the CPA relating to aggregate assessment 

of damages are being ignored in, what 

appears to be, a rush to ensure that 

wrongdoers do not profit from their 

wrongdoing.  
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